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Making financial decisions for young people who 
lack capacity: A toolkit for parents and carers.  

 
The Ministry of Justice have published guidance and a 
toolkit which provides advice for parents and carers on 
making financial decisions for a young person who lacks 
mental capacity.  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
The toolkit provides information on: what lacking mental 
capacity means and the decision-making principles; the 
changes to decision-making responsibility when a child 
reaches adulthood; the relevant route to make financial 
decisions on behalf of a young person, including how to 
access a child trust fund; and if the young person is under 
the age of 18, how to prepare to make financial decisions 
when they reach adulthood. 
 

You can view the guidance and toolkits here 

McCulloch v Forth Valley Health Board  “does 
doctor know best”?  

The Montgomery ruling held that a doctor was under a duty 
to take reasonable care to ensure that a patient was aware of 

any material risks involved in any recommended treatment 

and of any reasonable alternative or variant treatments.   

The test of whether a risk is “material” is both objective and 
subjective and relates to what a reasonable person in the 

patient’s position would consider significant, or, whether the 
doctor should be aware a particular patient would attach 

significance to the risk, respectively.  

Christian Lowden discusses the McCulloch v Forth Valley 
Health Board [2023] ruling implications in this article from 

Weightmans 

Read the article here and a useful summary here. 

How the Mental Health Legislation department can 
help you  

 
 

We have an array of resources that you can access: 
 
The HOW Guide provides information relating to the Mental 
Health Act and the Mental Capacity Act; influenced by Codes of 
Practice, Trust policies and procedures, learning from incidents, 
themes and questions that are regularly asked of our Mental 
Health Act offices. If you have a question the HOW Guide may 
have the answer. 
 
Our departmental pages host statutory forms, trust forms, 
links and training materials for all aspects of mental health 
legislation. 
 
Legal Panel .If you have a case involving the Mental Capacity 
Act, Deprivation of Liberty, or the Mental Health Act and you 
have a query about any aspect of the legislation, then you can 
bring the case to our ‘legal panel’. The panel can support and 
guide your decision-making. The legal panel which is held on a 
monthly basis can be accessed via Steve Trunk. 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 

 
 
Compliance toolkits.  If you would like to assess your team’s 
compliance with the law and Codes of Practice, then our 
compliance toolkits can assist.  We have the following toolkits 
available: 
 
Mental Capacity Act — managers toolkit for all settings 

 
Mental Health Act — locality & community team manager 
                                    toolkit  
Mental Health Act — manager’s toolkit for assessing  
                                    compliance in inpatient settings 

https://www.gov.uk/government/publications/making-finance-decisions-for-young-people-parent-and-carer-toolkit
https://www.themdu.com/guidance-and-advice/guides/montgomery-and-informed-consent#:~:text=The%20key%20passages%20from%20the,reasonable%20alternative%20or%20variant%20treatments.
https://www.weightmans.com/insights/mcculloch-v-forth-valley-health-board-2023-uksc-26-does-doctor-know-best/
https://www.crownofficechambers.com/2023/07/12/mcculloch-v-forth-valley-health-board-2023-uksc-26/
https://newintranet.covwarkpt.nhs.uk/OurServices/MentalHealth/MHA/_layouts/15/WopiFrame.aspx?sourcedoc=%7BA8A5BEC2-BC9A-40E0-AA89-B5B5C9F03CC4%7D&file=HOW%20Guide%20to%20mental%20health%20legislation%20V13%20April%202023.pdf&action=default
https://newintranet.covwarkpt.nhs.uk/OurServices/MentalHealth/MHA/SitePages/Home.aspx
https://newintranet.covwarkpt.nhs.uk/OurServices/MentalHealth/MHA/SitePages/Home.aspx?web=1
https://newintranet.covwarkpt.nhs.uk/OurServices/MentalHealth/MHA/_layouts/15/WopiFrame2.aspx?sourcedoc=%7B632C580B-80FC-4391-9F54-050E29ED000A%7D&file=MCA%20compliance%20toolkit.pdf&action=default
https://newintranet.covwarkpt.nhs.uk/OurServices/MentalHealth/MHA/_layouts/15/WopiFrame2.aspx?sourcedoc=%7B62505B37-0E67-456E-A5EA-9888F5CD079D%7D&file=MHA%20community%20team%20compliance%20toolkit.pdf&action=default
https://newintranet.covwarkpt.nhs.uk/OurServices/MentalHealth/MHA/_layouts/15/WopiFrame.aspx?sourcedoc=%7BBDF4A41E-D3B1-4224-97F9-5BBF8F6358DD%7D&file=MHA%20Handbook%20inpatient%20settingsv2.pdf&action=default
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From the Web: 
 
Gloucestershire Hospitals NHS Foundation Trust & Anor v Joanna [2023] EWCOP 21. 
Application for declaration that Joanna lacks capacity to decide about her obstetric care and to litigate and about her 
best interests. Read more here. 
 
Nottingham University Hospitals NHS Trust & Anor v RL & Ors [2023] EWCOP 22.  
Capacity and best interests judgment concerning RL who has been refusing food in prison. Read more here. 
 
Disentangling decisions – and do they even need to be taken: the Court of Protection pronounces 
Wiltshire County Council v RB & Ors [2023] EWCOP 26 concerned a 29 year old woman diagnosed with Autism 
Spectrum Disorder. Since 2015 she had been selectively mute, and chose to communicate in writing or by pointing to 
words on an alphabet board. She was medically fit for discharge but had consistently said that she did not want to return 
to the bungalow, nor did she agree to return there. Read more here and the court’s decision here. 
 
Completing Court of Protection papers?  
This 10 minute video talks through completing a COP 3 form (assessment of capacity).  You can view the video here. 
 
Supreme Court judgment on Maguire 
The Supreme Court has unanimously dismissed the appeal in R (Maguire) v. HM Senior Coroner for Blackpool and 
Fylde [2023] UKSC 20 finding that there was no arguable breach of Article 2 of the European Convention on Human 
Rights concerning the right to life.  It sets out an incredibly clear summary of the law on Article 2 for those needing a 
refresher and is an important reference for legal arguments at inquests on the applicability of Article 2 to healthcare 
settings in respect of scope and conclusions.  Discussed here. The full judgment can be accessed here and the 
summary here.   
 
Section 135(2) warrants and Community Treatment Orders (CTOs) 
Michael Brown aka Mental Health Cop looks at the use of s135(2) warrants and CTOs; whether police officers have 
powers to execute the warrant by forcing entry and then remove the person to a Place of Safety for discussion about 
medication and decisions about discharge or revocation? Read more here. 
 
Mental Capacity Act case law sheet 
Edge are pleased to announce the first edition of their brand new case law sheet on the Mental Capacity Act. The sheet 
lists over 25 different decisions and provides direct links to the court cases. These include: surgery, covert medication,  
pregnancy, sexual relations, restricting contact, hoarding, anorexia nervosa, personality disorder, self-neglect, 
fluctuating capacity, use or weigh information.  You can download the sheet here. 
 
Case (MCA treatment for MHA patient). Norfolk and Suffolk NHS Foundation Trust v HJ [2023] EWFC 92  
HJ was detained under MHA 1983 s3 but treatment under restraint for her constipation could not be provided 
under MHA 1983 s63. The trust asked the court to authorise deprivation of liberty; the judge in email correspondence 
expressed doubts; subsequently the trust and Official Solicitor changed their minds and agreed that the treatment did 
not involve deprivation of liberty.  Read the case here and here 
 
Wiltshire County Council v RB & Ors (Rev1) [2023] EWCOP 26 (23 June 2023)  
HHJ Cronin declared that RB lacks capacity to decide: 
i) to consent to be discharged from the hospital to live at the bungalow; and 
ii) what personal care she should receive. 
As is made clear in her judgment, the crucial element of her finding was founded on an inability on the part of RB to “use 
or weigh [the information relevant to the decision] as part of the process of making the decision” . 
You can view the decision here. 
 
 

Narrated presentations 
 

We have placed narrated presentations and films on the 
learning and latest news section of our intranet page: 

 
DoLS, using the Mental Capacity Act, Inpatients—consent to 
treatment, CTOs, Scrutiny of MHA papers, What is section 135 
of the MHA?, Provision of Rights, The role of the IMHA and the 
IMCA 

Mental health legislation policies 
 

To support staff finding mental health legislation 
related policies in a timely manner a subfolder has 
been created, which holds all Mental Health Act 
and Mental Capacity Act related policies.  
 
 

To access the policies: 
 

Please access the policies page. 

https://www.bailii.org/ew/cases/EWCOP/2023/21.html
https://www.bailii.org/ew/cases/EWCOP/2023/22.html
https://www.mentalcapacitylawandpolicy.org.uk/disentangling-decisions-and-do-they-even-need-to-be-taken-the-court-of-protection-pronounces/
https://www.bailii.org/ew/cases/EWCOP/2023/26.html
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/1170100/COP3_0723.pdf
https://www.mentalcapacitylawandpolicy.org.uk/updated-cop3-form-now-live/
https://www.capsticks.com/insights/supreme-court-judgment-on-maguire-article-2-not-engaged?utm_source=vuture&utm_medium=email&utm_campaign=https%3a%2f%2fcommunications.capsticks.com%2fv%2f58x60t3p24%20july%202023supreme%20court%20judgment%20on%20maguire%20
https://www.supremecourt.uk/cases/docs/uksc-2021-0038-judgment.pdf
https://www.supremecourt.uk/press-summary/uksc-2021-0038.html
https://mentalhealthcop.wordpress.com/2023/07/10/section-1352-warrants-and-ctos/
https://www.edgetraining.org.uk/_files/ugd/b99741_15187f3269f7401b90655b685503db1e.pdf
https://www.bailii.org/ew/cases/EWFC/HCJ/2023/92.html
https://www.bailii.org/ew/cases/EWCOP/2023/26.html
https://newintranet.covwarkpt.nhs.uk/OurServices/MentalHealth/MHA/SitePages/Learning-and-latest-news.aspx?web=1
https://newintranet.covwarkpt.nhs.uk/PoliciesSystems/PoliciesToolkits/Mental%20Health%20Legislation%20%20MCA%20%20MHA/Forms/AllItems.aspx?web=1

